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The Council must establish a citizen committee that will revise the June 4 Housing Element 
draft and secure certification from HCD 
 
Planning Director Ursu and the City’s housing consultant Barry Miller negotiated in secret with 
the state Department of Housing and Community Development (HCD) for more than seven 
months, then submitted a draft Housing Element to HCD on June 4, 2013 as an official, formal 
submission on the part of the City.  However, the June 4, 2013 Housing Element draft had not 
been reviewed or approved by the Council, nor had it even been seen by the public, and Mr. 
Ursu’s formal submission to the state had not been authorized by the Council. 
 
The June 4, 2013 Housing Element draft contains numerous commitments to policy positions 
that are not necessary to comply with state law, and that have not been approved by the Council 
and are not supported by Orindans.  The June 4, 2013 Housing Element draft also contains a 
number of concessions and admissions on the part of the City regarding its obligations under 
state law which are detrimental to the City’s interests, and yet are incorrect as a matter of law. 
 
Most of the text of the June 4, 2013 Housing Element draft contains analysis of the City’s 
housing conditions, or commitments to follow uncontroversial mandates of state law—and these 
parts of the Housing Element draft do not need to be changed.  The parts of the text that need to 
be changed are the policy commitments that are unnecessary and concessions regarding state law 
obligations are incorrect as a matter of law.   
 
This editing process cannot be delegated to the City Planning Director or anyone working with 
him.  Rather, it must be the responsibility of an independent citizen committee that will work 
swiftly and well to revise the Housing Element so that it (1) fully complies with state laws, (2) 
does not obligate the City to policies that are not necessary and do not have widespread public 
support, and (3) secures HCD certification. 
 
The June 4, 2013 Housing Element draft has the following substantive deficiencies that must be 
corrected before the Housing Element draft is resubmitted to HCD.  This is not an exhaustive 
list, as the only way to be sure that all unnecessary and incorrect parts of the June 4, 2013 
Housing Element draft are removed is for the draft to be carefully reviewed and edited by the 
citizen committee, which will be advised by independent counsel that can advise the Council and 
committee as to the City’s obligations under state housing law. 
 
 
I. Remove inconsistent text regarding the rezoning of Residential Medium (RM)  
 
All language in the City's responses to HCD comments and in the June 4 Housing Element draft 
that can be read to indicate that the City is redefining its residential multifamily zoning—
Residential Medium (RM)—from a default density of 10 units an acre to 20 units an acre and 
that it is required to do so because having a default density of 10 units an acre in multifamily 
zoning is an unlawful constraint under the housing laws, must be removed.   
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This language is in these documents because the earlier, April 15 draft submitted to HCD by 
Planning Director Ursu, which still hasn't been disclosed to the public, in fact committed the City 
to the above.  The April 15 draft committed in Action item 3.7 to complete this redefinition of 
RM zoning within one year of the Housing Element adoption, and conceded that the City was 
obligated to do so as a matter of state law (though this is an incorrect interpretation of state law).   
 
The June 4, 2013 Housing Element draft edited that specific action item 3.7 to just create a high 
density overlay zone and apply that overlay zone to one parcel (the 3.2 acre Santa Maria site)—
and do so immediately—while leaving RM zoning defaulting to 10 units per acre.  However, the 
June 4 draft leaves all of the inconsistent text and commitments regarding redefining RM zoning 
to 20 units per acre in the rest of the Housing Element, including in Action item 3.7, as well as in 
the City's responses to HCD comments.  All of that inconsistent text must be removed. 
 
 
II. Remove all language regarding a General Plan update from the Housing Element  
 
Despite statements made by City Manager Keeter in her SPECIAL EDITION of the Orinda 
Outlook on July 11, 2013, and by City staffers or Council members to the Lamorinda Weekly on 
July 31, 2013, Orinda Watch understands that the Housing Element is a section of the General 
Plan, and understands that the City must update its Housing Element on a regular basis to 
comply with state housing laws. 
 
However, the City is not required to initiate an overall General Plan update in order to comply 
with state housing laws, and should not commit to initiate an overall General Plan update in its 
Housing Element.  And, further, the text of the June 4, 2013 Housing Element draft and the 
City’s responses to HCD invariably discuss the committed-to General Plan update as being under 
taken to consider the high density housing recommendations for Orinda’s downtown that were 
included in the Planning Process Review Task Force’s (PPRTF’s) Downtown Plan, with express 
or implied endorsements of those PPRTF Downtown Plan recommendations. 
 
None of this is necessary to comply with the state housing laws. In addition, this text puts the 
City's official document squarely on one side of a divisive unresolved debate (the PPRTF 
Downtown Plan recommendations).  All of this language must be removed. 
 
 
III. Remove all mention of the PPRTF Downtown Plan and its recommendations   
 
The Council ordered the Planning Director to remove the PPRTF Downtown Plan 
recommendations from the Housing Element draft in June of 2009 and August of 2010.  
Planning Director Ursu did not remove the PPRTF Downtown Plan recommendations from the 
Housing Element draft despite these express instructions.   
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The June 4, 2013 Housing Element draft and the City's responses to HCD's comments are laced 
through and through with glowing endorsements of and commitments to the PPRTF Downtown 
Plan recommendations.  All of that text must be removed.   
 
In addition, Section 1.5 of the Housing Element draft on Public Process claims that the public 
process for the Housing Element was the PPRTF Downtown Plan.  That statement is inaccurate 
and misleading and must be removed.  Last, there is a statement that the purpose of the PPRTF 
was to come up with a redevelopment plan for the downtown.  This statement is also not correct 
and is a blatant attempt to rewrite City history, and it must be removed. 
 
 
IV. Remove all language committing the City to subsidies and cost-shifting for low 
income housing developments 
 
There is language in the June 4, 2013 Housing Element draft that can be reasonably be read to 
suggest that the City believes and concedes that it must as a matter of law provide subsidies, 
funding, waivers of cost-based fees to low income housing projects, or that it must require 
market rate projects to provide subsidies to same.  None of these are required to meet the 
requirements of Government Code section 65583(c)(2) (city must assist the development of low 
income housing) or section 65583(c)(3) (city must remove unreasonable governmental 
constraints to the development of housing of all kinds).  In addition, these statements bind the 
City to interpretations of the housing laws that are not correct as a matter of law and are also 
detrimental to the City's interests.   
 
If the City wants to adopt any of these policies on a case by case basis with full public support 
that is the City's own choice.  If the City wants to adopt any of these policies as a matter of 
practice, as long as it is with full public support, that is also the City's business.  However, the 
City should not commit to any of these in the Housing Element and should not concede expressly 
or impliedly that it is obligated to do so to comply with state housing laws. 
 
 
V. Disclose all staff and Council conversations regarding properties considered for 
rezoning 
 
There must be full public disclosure of all conversations that city council members and city 
staffers have had amongst themselves and with other parties (outside agencies, landowners, 
citizens, potential developers) regarding the two properties that have been considered by the City 
to be rezoned for high density low income housing--the four acre property including Phairs the 
City now calls "Country Club Village" and the Santa Maria site.   
 
In addition, the public must be apprised, immediately, if anyone on staff or the Council has an 
economic interest in either property or any possible projects on same, including a consulting 
relationship.  The decision which property to rezone for high density low income housing affects 
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any such economic interest, regardless of which property the economic interest is involved with, 
and which property is rezoned for high density low income housing (as the Country Club Village 
site cannot be zoned for high density market rate housing until the City has rezoned another 
parcel, say, Santa Maria, for high density low income housing). 
 
 
VI. Remove the commitment to “study” deed-restricted second units 
 
Deed restricted second units are an impermissible imposition on Orinda homeowners.  The 
Housing Element draft must remove all discussion of the possibility of adopting such deed 
restrictions, and must remove the commitment to study same. 
 
 
VII. Ask Planning Director to explain why rezoning for 20 units per acre has now 
become 25 units per acre, then remove all mentions of 25 units per acre 
 
Mr. Ursu’s August 20, 2013 Staff Report makes several references to creating a multifamily 
housing zoning in the City that would allow for non-age restricted housing of 25 units per acre.   
He cites HCD as requiring a zoning of 25 units per acre, and cites his own draft Housing 
Element of June 4, 2013 as including a commitment to zone for 25 units per acre: 
 

[T]he State has indicated that the City must also allow non-age restricted housing at 
densities of at least 20 to 25 units per acre before its Housing Element can be certified. 

 
August 20, 2013 Staff Report at p. 7 (emphasis added). 
 

The June 2013 Draft Housing Element (Action 3-A) proposes [that the] the Orinda 
Zoning Ordinance would be amended to create an overlay zone in which densities of 20-
25 units per acre are permitted (and a minimum density of 20 units per acre is required. 

 
Id. (emphasis added). 
 
None of these statements regarding 25 units per acre made by Mr. Ursu in his August 20, 2013 
Staff Report are true. 

. 
So, if, despite Mr. Ursu’s express statements in the contrary in his August 20, 2013 Staff Report, 
the state did not request the City change its residential zoning to allow for 25 units per acre, and 
Action 3-A in the June 4, 2013 Housing Element draft did not commit the City to creating a 
housing zoning that would allow 25 units per acre, where did Mr. Ursu’s newly-inserted 
suggestion that the City must have a zoning allowing 25 units of housing per acre come from?  
 
It’s hard to know what Mr. Ursu’s reason might be given the intense secrecy that has 
accompanied this entire process, the total lack of review, approval, or authorization by the 
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Council, and the complete absence of public input into this process.  Orinda Watch has 
repeatedly called for full transparency on the part of staff members and Council members 
regarding conversations they may have had with developers regarding possible development 
projects on the properties that the City has considered rezoning for high density housing during 
the Housing Element update project—with no response thus far.  For example, there are rumors 
circulating around town about an imminent proposal for a 100-unit luxury condominium 
development project on the four acre property (e.g., 25 units per acre) that the City is now calling 
Country Club Village (the four acre triangle at the northern end of downtown).  Could this be the 
reason for Mr. Ursu’s quiet inserting of a 25 unit per acre high density housing zoning, 
mischaracterizing earlier documents and statements by the state in order to do so? 
 
Whatever the reason why Mr. Ursu has attempted to quietly insert a commitment to create a 
zoning of 25 units per acre, it must not now be included in the Housing Element draft. 
 
 
VIII. Other substantive problems with the June 4, 2013 Housing Element draft  
 
If the Council were to direct the Planning Director to correct all of the substantive issues in the 
June 4, 2013 Housing Element draft that Orinda Watch raised in its July 11, 2013 letter to the 
Council, this would not correct all of the problems with the June 4 draft.   
 
It will take careful and thoughtful editing to root out all of the textual places where those 
problematic commitments and statements were embedded by Mr. Miller and Mr. Ursu (such as 
in the innumerable endorsements of and commitments to the PPRTF Downtown Plan 
recommendations for high density housing downtown).  In addition, there are also problematic 
issues that Orinda Watch has not raised because there are simply so many of them.  One of the 
latter of these is in the area of governmental constraints to the development of housing. 
 
Government Code section 65583(c)(3) requires a city to remove, where reasonably possible, 
governmental constraints to the development of housing.  This doesn't mean the City must 
provide subsidies.  It doesn't mean the City must waive cost-based fees.  It doesn't mean 
requiring market rate projects to subsidize low income housing projects.  A government 
constraint might be where it costs the city $100 to provide a service that it charges a developer 
$1,000 for, or where it costs the city $100 to provide a service and it charges a low income 
subsidized housing developer $1,000 and a market rate housing developer $200. 
 
Section 5.2.7 of the Housing Element draft analyzes development fees and compares the 
development fees for a single family home in Orinda with the development fees for multifamily 
housing units.   The June 4, 2013 Housing Element draft contains entirely new “analysis” of the 
governmental “constraints” imposed by Orinda development fees.  This new analysis purports to 
show that Orinda’s development fees are skewed heavily in favor of single family homes over 
multi-family housing units.  The “analysis” will likely force the City to reduce its fees for multi-
family homes in order to remove unreasonable government constraints on the development of 
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multifamily housing—presumably the reason why Mr. Ursu and Mr. Miller included this new 
“analysis” in the June 4 Housing Element draft.  However, their “analysis” appears to have relied 
on fabricated data.   
  
How was this data fabricated?  By selectively using data from the Eden Senior Housing project 
on 2 Irwin Way.  The Eden Housing project forms filed with the state which Mr. Ursu and Mr. 
Miller appear to have used in their calculations here, show a $160.00 per square foot 
construction cost, which then Mr. Ursu and Mr. Miller use to “calculate” an average cost per 
multifamily unit of $200,000 per unit. 
  
But the same documents filed with the state that Mr. Ursu and Mr. Miller appear to have drawn 
these calculations from show that total cost per unit of the Eden Senior Housing project on 2 
Irwin Way was $327,000, not $200,000.  Furthermore, this was a project the City appears to 
have provided the land for.  A more representative estimate of the cost of multifamily housing 
units in Orinda is likely to be the Eden Senior Housing project in Lafayette, which is also being 
built at this time, and which has a cost per unit as disclosed to the state of $487,000 per tiny one 
bedroom unit. 
 
This kind of fabricated and misleading analysis must be removed from the June 4, 2013 Housing 
Element draft. 
 
 


